BBepeHue

[loroBop - 3TO cornaweHne ABYX UM HECKOJIbKUX N1l 06 yCTaHOBAEHUN, NU3BMEHEHNN
NN NpekpaweHnn rpa>KgaHcKmnx npae n obsisaHHocTen. pyrumMmm c1oBamm, 4OroBop
ABNSETCA NPaBonopoXXjarwmm pakToMm, NMPaBoBbIM NHCTPYMEHTOM, C MOMOLLLbIO
KOTOPOro CTOPOHbI CaMun yCTaHaBAuBatloT ans cebs npaBa n o6a3aHHOCTH, BoptoTca ¢
HefocTaTKaMu, npobenamm 3akoHOo4aTeENbLCTBA. 3aKJ/l0OYEHNE AOrOBOPa BEAET K
YCTaHOBJIEHUIO IOPUANYECKON CBA3N MeXX Ay CTOPOHaMM A0roBopa. 9Ta CBA3b CTAHOBUTCA
lopnanyeckon BBMAOy TOro, 4To rocynapcTBo obecneymBaeT 4OroBOpP MepamMu
rocyfapCcTBeHHOro NpuHyxaeHus. [lloaTomy OroBop cnpaBeasiBo cHUTaeTcsa "3aKOHOM
anga nsounx".

Mpob6sembl, CBA3aHHbIE C KNacCUUKaLnen 4OroBOPOB OTHOCATCS K YACY OABHUX
npo6sieM UMBUANCTUKU. Hannyme y Bcex A0roBopoB o6LMX NPU3HAKOB - COBMaAeHMS
BOJZIM U BOJIEU3bSABNIEHUS, MPABOMEPHOCTb AENCTBUSA, AENCTBUSA MPUHLIKMNA A0NYCTUMOCTU
n cBob6obl NOroBOpa - HE UCKJIIOYAEeT BO3MOXHOCTb UX KJlaccudukKauum.
Knaccudumkauma oroBopos No3BoJsIsSieT peLllaTbh psh BaXKHbIX 3aa4y. BeiaBneHne obLwnx
TUMNWUYHbIX YepPT OOrOBOPOB U PAa3INYNA Mexay HUMK obnervyaeT ans cy6bbekToB
NnpaBubHbLIN BbIOOP BMAa AoroBopa, obecnedynBaeT ero COOTBETCTBUE COLAEPIKAHMIO
perynmpyemMomn esTeNbHOCTU, CO30aeT BO3MOXXHOCTb Ha Hay4YHOI OCHOBE
CUCTEMATU3MPOBAThL 3aKOHOAATE/IbCTBO O Or0BOPax, NOBbLILWATL COM1ACOBAHHOCTb
HOPMATMBHbIX aKTOB. B COOTBETCTBMU C Pa3/INYHbIMU OCHOBAHMSAMUN KilacCudukaumm
J[OrOBOPbl MOXXHO NOAPa3aenaTb Ha Pa3MyHbIe BUAbI.

B ocHOBe Takoro gesieHns MoryT JiexaTb CaMble pa3findyHble KaTeropun, nsbnpaemsie B
3aBUCUMOCTW OT nMpecsiefyemMblx Lenen. [leneHne 4OroBoOpoB Ha OTAEsNbHbIE BUAbI UMeeT
He TOJIbKO TEOPETMYECKOE, HO U BaXKHOE NpakTuyeckoe 3HavyeHme. OHO No3BoaseT
y4YaCTHMKaM rpa>kgaHckoro o6opoTa AOCTAaTOYHO JIErKO BbISAB/SATb M MCMNOJIb30BaTh B
CBOEN OeATenbHOCTM Hanbosee cyueCcTBEHHbIE CBOWCTBaA AOroBOpoB, NnpuberaTtb Ha
NMPakKTUKe K TaKOMy O0roBOpY, KOTOPbIA B HanbonbLuen mepe COOTBETCTBYET UX
notpebHocTAM.

NnaBa 1. O6wue nono>xeHma o Knaccudpukauumm
D,OroBOpPOB



Knaccndukaumsa noboro NoHATUS npegnosaraeT ero pasaefieHmne Ha HeCKOJIbKO BUAOB
(TunoB). Kak oTMeyvaeT M. U. BparnHckuin, Takoe pasaeneHme MoxeT bbiTb Npon3BeneHo
AByms cnocobamm: 1) AUXOoTOMUSA, C MOMOLLIO KOTOPON, NCMONb3YyS MoC/efoBaTesIbHO
onpeneneHHoe oCHoBaHMeE (KpuTepun), LenaT NOHATME Ha ABe rpynnbl, O4HY U3
KOTOPbIX XapaKTepusyeT Hamyme 3TOro OCHOBaHUA, a APYryto - ero oTcyTCcTBue; 2) C
MOMOLLbIO onpenesnieHHbIX OCHOBAHUW CO34aeTCa HeOrpaHMYEHHOE YXUCo rpynn, B
Ka)X[40WN N3 KOTOPbIX YKa3aHHble OCHOBaHMUA COOTBETCTBYHOLWMM 06pa3om
WHOVWBUAYANN3NPYIOTCH.

OcHoBHas npobnema nbo KnaccnupukaLmum cocTonT B BbIBope TOro e AMHCTBEHHOI O
OCHOBAHWS, KOTOPOE A0/I)KHO ObITh MOMOXXEHO B OCHOBY AeNeHus.

NMeHHO No 3Ton NpunYmMHE B OTEYECTBEHHOW 1 3apybe)xxHon nuTtepaType
npeanpuHMManochb paHee N NpeanpuHMMaeTCcsa cCerogHsa 4OCTaToO4YHO bosbwoe
KOJINYECTBO MOMbITOK KJIaCCUPUKaLNM rpa>KgaHCKO-MPaBOBbIX 4OMOBOPOB, HEKOTOpPbIE
N3 KOTOPbIX Heyaa4Hbl, He NPU3HaHbI.

MNepBOHa4YasbHO NOJYYMIN pacnpOCTPaAHEHME KOHLEeNUMK (Teopumn) Knaccugmkaumm,
OCHOBaHHbI€ Ha Pa3/INYHOro pofa 3KOHOMMYECKNX Npu3Hakax. B yacTtHocTu, I'. H.
AMpunTeaTpoB Npeasiaran oesnTb AOrOBOPblI Ha BO3HMKaWme B 061acTn Npon3BOACTBa,
TOProB/N N CENbCKOro X035NCTBa. Bnocnencremm B imtepaTtype Npu Kaaccnmukaumm
CTa/In NUCNO0JIb30BaTbCA KakK SKOHOMUYECKME, TaK N lopuanyeckme npusHakuy, T. e.
npuMeHsnacb Teopumsa “KOMOUHMPOBAHHOIO KpuTepusa”. PedynbTaTaMyu COBPEMEHHOIO
nccnenosaHmsa npobnem kKnaccnukaumm OroBopoB CTasno yTBEPXKAEHME, 4TO “B
OENCTBUTENBLHOCTU “KOMBUHMPOBAHHbLIN KPUTEPUI” NPEBPATUIICA B MPOCTYIO CYMMY
Kputepunes, bnarogaps 4eMy eaANHCTBEHHOE OCHOBaHME Ae/IeHUNS 3aMeHAeTCS
HeorpaHW4YeHHbIM UX YNCNOM"[1].

KpomMe Toro, oTMevyaeTcs, 4To “B CYLHOCTN UCNOJIb30BaHNE KOMBMHUPOBAHHOIO
KpUTEepmsa 03Ha4YaeT 0TKa3 OT peweHuns npobnembl, NOCKObKY, BO - MEPBbIX, AaHHASA
Teopus, onepupysa HEKOHKPETU3NPOBAHHBIMU KaTEeropmsMuy, He faeT OTBETa, YTO Xe B
KOHLIe KOHLLOB MO3BOJISET BblAE/INTb U Pa3rpaHNYnUTb 4OrOBOPHbIE BUAbI, @, BO - BTOPbIX,
He Mo3BOJISeT NCMNOJIb30BaTb UX OJ1A PeLUeHUsA NPakTU4YeCcKnx 3agad. Takasa KoHuenuus,
Oyay4nm goctaTtoydHo ygobHom, cnocobcTByeT BblgeneHumio Ntobbix 4OrOBOPHLIX BUOOB, B
CUJIy 4ero B UX nepevyHe nposBiflOTCA CKOpee 4epTbl MHBEHTapu3sauum, a He
Khaccudpumnkaummn”.,

FnaBa 2. OCHOBHbIe KJ1accudpuKauumm oroBopos



MpoaHaNn3npoBaB OTEYECTBEHHYIO N 3apybeXxHY0 NTMTepaTypy, 3aKOHO4ATENbCTBO PO U
CTpaH POMaHO-repMaHCKOW NPaBOBOMN CUCTEMbI, MOXKHO BblAENUTb Cleaytolime
pacnpoCTpaHeHHble KacCupUKaLm rpa>4jaHCKO- NpaBoBbIX A0r0BOPOB:

1. Mo cBoen puanveckon Nnpnpoae AoroBopbl MOryT BbITb KOHCEHCYasIbHbIMU 1
peasibHbiMN. KOHCEHCYaNlbHbIMU ABJIAIOTCS AOrOBOPbLI, B KOTOPbLIX NpaBa U 06593aHHOCTU
CTOPOH BO3HMKAOT Cpa3y nocse A0CTUXKEHMNA CTOPOHAMIN cornaleHns (KoHceHcyca) ob
yCTaHOBMEeHUM nNpaB 1 oba3aHHOCTen (HanpuMmep, 4OroBOp Kynau - npogaxku). [lorosop
CYMTaeTCsa peasibHbiM, €C/in NpaBa U 0693aHHOCTM CTOPOH BO3HUMKAIOT Nocne
OOCTVM)XXEHNS CornalleHns v nepenadn sewn (Hanpumep, LOroBop 3amma).

2. B 3aBNCUMOCTIN OT BUSAHUSA Ha OENCTBUTESIbHOCTb JOrOBOpPa OCHOBAHUSA ero
BO3HUKHOBEHUS OOrOBOPbI MOXKHO pa3fennTb Ha abCcTpakTHbIE N Kay3aJibHble.
NencTtBuTenbHOCTb abCTpakKTHOro AOroBopa He 3aBUCUT OT OCHOBaHUSA ero
BO3HNKHOBeHUS (Aorosop 6aHKOBCKOW rapaHTnM B MeXAYHAapOOHOM YaCTHOM MpaBe).
CoOTBETCTBEHHO, OCHOBaHMe (Lesb) 3aK/II04eHNA Kay3aJibHOro Oorosopa sABnseTcs
YCJ/IOBMEM €ro AeNCTBUTENbHOCTU (MpakKTUYeCKN BCE AOr0BOPbI: KYMNIN - MPOAaXKW,
hapeHuns, noapsaaa, CTpaxoBaHus, apeHabl N T. 4.).

3. B 3aBUCUMOCTU OT BJAUAHUA TEX NN UHbIX YC10BUIA ((DaKTOB) Ha AeNCTBME AOroBopa
BCE LOroBOPbl MOXKHO KlaccupuumpoBaTb Ha YCIOBHbIE:

1) non oTnaraTesibHbIM YC/I0BMEM (BCTYMNJIEHME AOrOBOPa B CUJ1Y 3aBUCUT OT
HACTYMJIEHNS Kakoro - 1nbo ycnosusa (pakTa), NIpr 3TOM CTOPOHAM HEe U3BECTHO,
HACTYNUT OHO WJN HeT (Hanpumep, AOroBOP apeHbl MOMeLLEeHUs Npu YCIoBUn
OKOHYaHUSA ero CTPOUTENbCTBA K onpenesieHHOMY CPOKY);

2) nog OTMEHUTENbHbLIM YC/IOBMEM (A0roBOP NpeKkpalaeTcsa B CUY HACTYMJIEHMUSA KAaKoro
- nnbo ycnosusa (thakTta) (Hanpmmep, LOroBOpP apeHAbl TPAHCMOPTHOrO CpencTBa C
YyCJZIOBUEM €ro pacTOpP>XXeHUs Npun yCJ0BUN ero NosioMKn) n 6esycnoBHble (aencremne
A0roBopa He 3aBUCUT OT HACTyNJeHUsA Kakux - 1o ycnosun (hakTos) (3TO MOXKET BbITb
nobon gorosop).

4. Ha ocHoBe HanM4msa Nam oTCyTCTBUSA OPUONYECKON CBSA3N OA4HOI0

00oroBopa C Apyrum BblAensaoTCs OCHOBHbIE (F1aBHbIE) U AOMOJIHNTENIbHbIE 40T OBOPbLI.
JononHuTeNnbHbIE O0rOBOPLI ABAATCS HOPUONYECKNM NPOLOJIKEHNEM OPYTrUX
(0OCHOBHbIX) 4OrOBOPOB 1 MO3TOMY pa3aAensoT UX puandeckyr cyabby (T. e. ecnm
OCHOBHOW gorosop byaeTt npmn3HaH HeAENCTBUTESIbHbLIM, TO N AOMNOJIHNTENIbHbLIM OOrOBOP
Takxe byneTt ABNATbCA HEAENCTBUTENbHbLIM). [JONONHUTENIbHbIE OOrOBOPLI, KakK NMpaBwusio,



obecrne4ymBaloT NCNOJIHEHNE OCHOBHLIX. B €BA3M € 3TMM Hanbonee pacnpoCcTpaHEHHbLIMU
TakKMMN OroBOpaMun ABJISIOTCA COrnalleHne 0 HeyCTOnKe, 4OroBop NOPYy4YNTENbLCTBa,
3an0ra n 7. 4. COoTBETCTBEHHO, OCHOBHbIE JOrOBOPbI, HAMPOTUB, ABAAIOTCSH
CaMOCTOATENIbHLIMU U HE Pa3AensloT PUANYECcKYo cyabby Kakmux - Tnbo MHbIX
[LOrOBOPOB[2].

5. B 3aBUCUMOCTU OT BO3SMOXXHOCTM OLLEHKWN PUCKa NPU 3aKJII04EeHUN 40oroBopa
pa3nnyaloT KOMMyTaTUBHbIE (MEHOBbIE) U afleaTOpPHbIe (PUCKOBbLIE) O0roBOPbLl. B MOMEHT
BO3HUKHOBEHMSA KOMMYTaTMBHOIO A4Or0OBOpa BbIroga nan noteps Ka)K4on CTOPOHbI
MOXXEeT BbITb oLeHeHa (60/IbLUMHCTBO AOrOBOPOB: KYMNAKM - MPOAAXXWN, MEHbI, apeHuns,
apeHabl N T. 4.). B MOMeHT 3akto4eHnsa aneaTopHOro 4oroBopa Bbiroga uian noteps
CTOPOH He MoXeT b6bITb onpeneseHa n 3aBUCUT OT HACTYMJIEHUSA UKW HEHACTYMJIeHUs
TexX UIn NHbIX 06CToATeNbCTB (HanpuMep, 4OroBoOp CTpaxoBaHUS).

6. B 3aBnCMMOCTM OT 06beKTa OroBOpPbl AENATCA Ha BeLHble N 00513aTeNbCTBEHHbIE.
Ob6bEeKTOM BELLHbIX 4OrOBOPOB SABMSETCS onpeneneHHas sewb (Bewmn). ObbekToM xe
06s3aTeNnbCTBEHHOIrO AOrOBOPa ABAAOTCA onpenesieHHbie aencrensa (unm 6esgencrTeune)
ornpepnesieHHoOro auua (Kpyra nmy,).

7. Tak)xe B 3aBUCMMOCTMN OT 06beKTa MOXKHO A0roBOpbLI MoApasaesnTb Ha cneayowme
Tunbl (BMAObI): 4LOrOBOPbLI O Nepefaye nMyLlecTBa (Kynnas - npoaaka, japeHue, apeHaa v
T. 4.), oorosopbl 06 oka3zaHuK ycayr (40roBop NepeBo3kun, A4orosop 06 okasaHum
NAATHbIX MEANUWNHCKNX YCAYr U Ap.), LOroBOpbl Ha BbiMosiHEHME paboT (aAorosop
noapsaa, 4OroBop O BbIMNOJIHEHUN HAY4YHO - TeEXHUYeCKux paboT u T. 4.), norosopsbl 06
yypexxaeHnn pasaindHbix obpasoBaHui (y4peanTesibHble Or0BOPbI, 4OrOBOP MPOCTOro
TOBapuLLECTBA).

8. Mo conep)xaHunto peryampyemMon 4oroBopamMmm AesTenbHOCTU BbiAENAI0T ABA OCHOBHbIX
TuMNa OOrOBOPOB: UMYLLECTBEHHbIE U OpPraHM3aUNOoHHbIe. K Yncny nMyLLLeCTBEHHbIX
OTHOCATCS AOrOBOPbI, HAaNpaBJIeHHbIE Ha peryampoBaHne OesTebHOCTU nL, No nosoay
onpeneneHHoro 6nara. Cneyngunkon opraHn3aLnoHHbIX OrOBOPOB SABASETCS TO, YTO
OHW NpeaHa3HavYeHbl Co34aTbh NPeANOChIIKW, MPeayCMOTPETb BO3MOXXHOCTY AN
nocnenyoLlen npeanpuHUMaTeslbCKOW NN MHON AeATeNlbHOCTU. BHYTpU Ka)kaoro Tuna
MOryT OblTb BblA€/IeHbl BUAbl OrOBOPOB, XapaKTEPU3yeMbl€ YCTONYNBbLIMU
CYLLLeCTBEHHbIMU NpuU3HakaMn. Tak, cpean UMyLLECTBEHHbIX OrOBOPOB BbIAENAT TPU
OCHOBHbIX BUAA: a) Ha nepeaadvy nmyuiectsa; 6) BbinosIHEHNE paboT; B) OKa3aHMe yCayr.
Mpn 3TOM yKa3aHHble BUAbl, B CBOO o4Yepenb, NoApa3aesnsoTCca Ha noaBuabl (Hanpumep,
Kynns - npogaka, noapsaa, komuccusa n ap.). Cpean opraHnU3aLnoHHbIX JOFrOBOPOB
TAKXX€ MOXXHO BbIZIe/INTb TPU OCHOBHbIX BUAA:



a) ydpeauTesnbHble OoroBopbl (Hanpumep, 06 obpa3oBaHUK LLPUANYECKMNX NLL);

6) noroBopsbl - cornaweHns (HanpmMep, Mexay LpPUoNYecKUMn TMuamMm N opraHamm
MECTHOro caMmoynpaB/ieHUs);

B) reHepasibHble (B HUX onpegensainTcsa Hanbonee obwme ycnosus bynyien
DeATeNIbHOCTU, KOTOpble 3aTeM AeTaln3NPYITCa UK OOMOSHATCA B UMYLLLECTBEHHbIX
Oorosopax).

9. B Toprosou cpepe (KoMMep4yeCKoM npase) BblAeNAI0T peasin3alMoHHbIe L0roBOpLI,
nocpenHn4yeckmne, 0Orosopbl, COAENCTBYIOLLNE TOProBsie, N OpraHnU3aLNoOHHbIe
norosopsbl. [10 MHeHUO B. W. TlyrnHckoro, peann3saynoHHbIe 4OroBOpbl NPeacTaBAAloT
cobonm aapo Toprosoro obopoTa. TO, Npexxae BCero, Takne AoroBopbl, KOTOpbIe
0hOPMJIAIOT OTHOLLEHMSA MO BO3ME34HON peanm3aumnm ToBapa 414
npeanpuHNMaTeNIbCKNX U XO3ANCTBEHHbIX HY>XKA. K UX YXMCy OTHOCATCA OOroBOpHbI
MOCTaBKW, OMNTOBOW KYIMJIN - MPOAAXWN, KOHTPaKTaLUN, 3aKyrnoK A8 roCyfapCTBEHHbIX
HY>X[, 0OroBOpbl MEHbI TOBAPOB, CBSA3AHHOW C NpeanpuHUMaTENbCKON OeATesIbHOCThIO.
Tak>Xe, Kak cyuTaeT NyrMHCKUNn, K 3TON rpynrne 4OroBopoB ciefyeT OTHEeCTU TOBAPHbIN
KpeauT. XOoTHA OH BKJtoYeH B rnasy K PO o0 KpegnTtoBaHUM, Mo CyTU, OH ABNSETCA
“Nnpopaken Cc ycnosmem orsiaTbl CTOMMOCTU ToBapa B byayuwem”. Ha B3rnapg MNyrmuHckoro,
B COOTBETCTBUU C KNnaccnpumkaumen NK PO nocpeagHn4eckmne norosopbl B OCHOBHOM
OTHOCATCHA K 4OroBopaM Ha BO3Me34HOe OKa3aHue ycnyr. B cdpepe Toprosnu
cofep)xaHnmem Taknx LOroBOpPOB ABMISETCA “CoBepLUIeHMne NNLOM OeCTBU No nosoay
TOBapa B MHTepecax Kakoro-nmbo y4yacTHMKa Toprosoro obopota”. K gaHHom rpynne
OTHOCSATCS AOrOBOPbl KOMUCCUW, B T. 4. KOHCUFHALWK, MOPYYEHUS, KOMMepP4YeCcKomn
KOHLLeCCUn, TOProBoro areHTupoBaHusa. K gorosopam, COO4encTBYOWNM TOProsrie,
cniegyeT OTHOCUTb A0OF0OBOPbI Ha BbIMOJIHEHME MAapPKETUHIOBbIX NCC/Ie40BaHNIN, CO34aHMNe
peKJIAaMHOW NMPOAYKLUWWN, XpaHEeHUA TOBAapOB, CTpaxoBaHUsA TOBApPOB N KOMMEPYeCKnNx
PUCKOB, TPAQHCMOPTHOM 3KCNeaAnuun n gp. B rpynny opraHm3aumoHHbIX JOrOBOPOB
BXOOAT cornaweHusa o6 NckumnTenibHOM Npoaa)ke ToBapoB, A0rosopbl 06 opraHusaumnm
B3aWMOCBSI3aHHON OeATeNIbHOCTU Mo peanm3aunm ToBapos, 4Or0OBOPbI OPraHOB
NCNOJIHNTE/IbHOW BNACTU O MeXXpPEernoHasibHbIX NOCTaBKax TOBapoOB, 40Or0OBOPbI OPraHoOB
BJIACTU U MECTHOro caMoyrnpasJjieHUs C NPON3BOACTBEHHLIMU N TOProBbIMK hrpMaMm Mo
BOMPOCaM OCYyLLeCTBJIEHNS TOProsam n Ap.[3]

NnaBa 3. OCHOBHbIE@ BUA bl A,OrOBOPOB

3.1. OcHOBHbIEe U NpeaABapUuTesibHblie O,0roBOpPbLI



Pa>kAaHCKO-MpPaBoOBbIe A0r0BOPbI PA3/MYaAOTCS B 3aBUCMMOCTU OT UX IOPUANYECKON
HanpaBsieHHOCTU. OCHOBHOW OOroBOpP HENMoCcpeaCcTBEHHO NOPOXXAAET NpasBa u
06513aHHOCTN CTOPOH, CBAA3aHHble C NepeMeLLeHneM MaTepuanbHbix 6nar, nepenaden
NMYLLIECTBA, BbINOJIHEHMEM paboT, yKaszaHnem ycayr v T.n.

MpenBapuTeNbHbIA OOFOBOP - 3TO COrJlalleHne CTOPOH O 3aKJIl0YEHUN OCHOBHOIO
norosopa B byagyuwem. bonbLWMHCTBO AOrOBOPOB - 3TO OCHOBHbIE J0MOBOpPHbI,
rnpenBapuTesibHbie 4OrOBOPbl BCTPEYalTCs 3Ha4YUTeNIbHO pexxe. [10 BBefeHNA Ha
Tepputopumn Poccunckonm ®epepaumnm ct. 60 OCHOB rpa>kgaHCKOro 3akoHogaTeNbCTBa
1991 r. rpa>xg4aHCKMUM 3aKoHO4aTeNIbCTBOM Poccum npsaMo He npegycMaTpuBasiach
BO3MOXXHOCTb 3aKJIIO4EeHMNA npeaBapuTesibHbIX orosop. OoHaKO 3aKYeHne Taknx
0OroBOPOB [0MYCKAN0Cb, MOCKOJIbKY 3TO HE MPOTUBOPEYMNIIO OCHOBHbLIM Ha4vasiaM u
obuiemy cMbICNy 3aKOoHoO4aTenbCTBa Poccun. B HacTosuwee BpeMs 3aKJloHeHne
rnpenBapuTesibHbIX LOrOBOPOB persamMmeHTupyeTtca cT. 429 K. B cooTBeTCTBUN C
YKa3aHHOW CTaTbeln No npenBapuTenbHOMY LOrOBOPY CTOPOHbI 06A3yI0TCS 3aK/04YNTb B
Oyayuiem Oorosop o nepefade MMyLLeCcTBa, BbiNOJAHEHUN paboT Nan oKasaHUM yCayr Ha
YyC/I0BUAX, NPefyCMOTPEHHbIX B nMpeaBapuTesbHOM gorosope. lNpenBapuTesbHbIN
O0roBop 3akJsto4aeTcq B hopMe, yCTaHOBJIEHHOW A1 OCHOBHOMO A0Or0OBOpPa, a eCcniu
dopMa [oroBopa He yCTaHOBJIEHa, TO B MMCbMeHHOW opMe. HecobntogeHne npasuna o
opMe npenBapuTesIbHOro OroBopa BileYeT ero HUYTOXKHOCTb[4].

BparnHckmnm M.WU. B TONKOBaHUN fAHHOIMO MHCTUTYTa n3niaraeT, 4To «opMa
npenBapuTenbHOro OroBopa AOJ/KHA COOTBETCTBOBaTb TpeboBaHUAM, NpeabsaBAsSieMbIM
K OCHOBHOMY florosopy. Ecnn xxe Takme TpeboBaHMA 3aKOHaMU UM MHBIMW NMPABOBbLIMU
aKTaMN He YCTaHOBJIEHbI, NpeABapUTESIbHbIA AOMOBOP MNOANEXUT 3aKIOHYEHMNIO B
MPOCTON NNCbMeHHOWN hopme. OCHOBHON AOrOBOP A0JIKEH BbiTh 3aKJ/II0YEH Ha YCJ/I0BUSAX,
npeayCMoOTPEHHbIX NpenBapuUTeslbHbIM 4OrOBOPOM.

MNpenBapuTeNbHbIM OOrOBOP AOJ/IKEH COAep>KaTb YCJI0BUS, MO3BONSIOLLIMNE YCTAaHOBUTb
npeaoMeT, a TakXe Apyrune CywecTBeHHble YC10BUS 4oroBopa. Tak, CTOPOHbI MOryT
3aKJI04YUTb AOr0BOP, MO KOTOPOMY COBCTBEHHUMK XKWUNOro AoMa o0b6a3yeTcs ero npoaaThb
nokynaTesito, a NoKyrnaTeNb KYNUTb €ro B HayaJsle JIeTHero cesoHa. B yka3aHHOM
npeanBapuTesIbHOM A0roBope 06s3aTeslbHO A0J/IXHbI COAEPXKATbCS YC/I0BUS,
NO3BOIAIOLLIME ONMpPeaesinTb TOT XKUI0N AOM, KOTopbIn B byayuiem byaeT npoaaH, a
TaK>)Xe ero nNpoAa><Hy LeHy 1 nepedyeHb 1L, COXPaHSOLWMX B COOTBETCTBUM C 3aKOHOM
NpaBo MOJIb30BAHUS 3TUM XXWUJIbIM AOMOM. B NpOTMBHOM C/ly4yae AaHHbIN
npeaBapuTesibHbIA A0roBop byaeT cHNTAThCA HEe3aKJIIOYEHHbIM,



B npeaBapuTesibHOM AOrOBOPE YKa3blBAETCH CPOK, B KOTOPLIN CTOPOHbLI 00653yt0TCA
3aKJIl04YNTb OCHOBHOW Aorosop. ECcnn Takonm Cpok B npeaBapuTesibHOM 0OroBope He
onpeneneH, OCHOBHON OOrOBOP MOOJNIEXUT 3aKJII0YEHUIO B TeYeHne roga ¢ MOMeHTa
3aKJ/Il04eHNs NpeaBapuTesibHOro 4orosopa. ECnm B yka3aHHbIe BbilLe CPOKM OCHOBHOWN
[OroBop He ByaeT 3aKJIl04YeH N HU OfHa U3 CTOPOH He caenaeT APYyron CTOpoHe
npeanoXXeHne 3akai4YnuTb Takon aorosop (ogepTa), NnpeaBapuUTeNbHbIN 4OFOBOP
rnpekpaliaeT CBoe AencTBume.

Tak)Xe NHTepeceH BONPOC O BKJIIOYEHUN B OCHOBHOI A0OFOBOpP YCJIOBUIA, He
npenyCcMOTPEeHHbIX NpeaBapuTesibHbIM A0roBopoM. OH pellaeTcs apbuTparkHbIM CyA0M C
Yy4YEeTOM KOHKPETHbIX 06CTOATENLCTB Aena.

B npakTuke apbuTparkHbIX CyA0B BO3HUK BOMPOC, BNpase M apbutpa>KHbin Cy
MOHY>XXAaTb CTOPOHY BKJIIO4YUTb B OCHOBHOW LOrOBOpP YCJ/IOBUSA O LleHe, eCsin Takoe
ycnosume He 6b1s10 NpefyCMOTPEHO B MpeaBapuTebHOM 40roBope.

CornacHo nyHKTY 1 ctaTtbun 429 'K PO no npenBapuTesibHOMY 00MOBOPY CTOPOHbI
06a3y0TCA B OyayuiemM 3aKN04YNTb AOFOBOP Ha YCI0BUSAX, NPenYCMOTPEHHbIX
npeaBapuTesibHbIM OOroBOPOM (0 4eM BbINO y)Ke CKa3aHOo Bhbille).

Ecnun B NnpeaBapuTeNbHOM O0OrOBOpeE YC/I0BME O LleHe He BbIN10 CKa3aHo, TO 3TO He
O3HayaeT, 4TO CTOPOHbI He onpeaennincb B 4aHHOM Bornpoce. B cooTBeTCTBUM CO
cTaTben 424 T'K PO ncnonHeHne gorosopa ornsavynBaeTcd Nno ueHe, ycTaHOB/IEHHOWN
corjlalieHmem CTopoH. pn oTCYTCTBUX B BO3ME34HOM O0OroBope yCJ/I0BUS O LLeHe U
HEBO3MOXXHOCTU ee onpeaesieHns NCXoas U3 yCa0BMN OroBopa NCMNOJIHEHME O0rosopa
OO0J/KHO BbITb OMJ1Ia4eHOo Mo LeHe, KoTopas Npu CpaBHUMbIX 06CToATENLCTBAX 0ObIYHO
B3MMaeTCs 3a aHaNlorn4Hble ToBapbl, paboTbl 1 ycnayru.

OTcloga cnenyeT, 4To TpeboBaHMe O BKAOYEHUN B OCHOBHOWM O0OrOBOP YCJIOBUSI O TOM,
4YTO LLeHa onpenensieTcs B nopsake, npeaycMoTpeHHOM cTaTben 424 TK PO, 0o»KHO
ObITb yA0B/IeTBOPEHO apbuTpa>KHbIM Cya0M[5].

B ToMm cny4dae, Korga B npeaBapuTesibHOM OOr0OBOPE YKa3aHo, YTO YCJ/IOBME O LieHe byneT
onpeneneHo CTopoHaMy B OCHOBHOM [0roBope, Takas 3anucb A0JIXKHA pPaCL,EHMBATLCS
apbnTpa>kHbIM CY0M KaK AOCTUXXEHME COrslacnusi CTOPOH O BKJIKOYEHUW B OOrOBOP
AAHHOr0 yC/I0BUSA N pa3HOraacmsa No yCTaHOBJIEHNIO KOHKPETHON LeHbl TakXXe noasexaT
PacCMOTPEHUIO apbuTpa KHbIM Cya0M.

Ecnn ooHa 13 cnopAwmMx CTOPOH NMpu OTCYTCTBUU B NpenBapuTesibHOM A0roBope
yCcnoBmna o ueHe HaCtamBa€e€T Ha BKJIIOYEHWUIN B OCHOBHOW OOroBop ycnosus 06



onpeneneHnun LeHbl B MHOM MopsaaKe, 4em npenycMoTpeHo ctatben 424 TK PO, nnin
TpebyeT yKka3aHNsa B HEM KOHKPETHOW LeHbl, @ Apyras CTOpOHa BO3paXkaeT NpoTuB
3TOro, To apbuTpa>KHbIN Cy He BNpaBe paccMaTpuBaTb TaKOW Crop.

B cnyyasax, Korga CTopoHa, 3akJ/lo4mMBLUas I'Ipe,El,BapI/ITeJ'IbeIIZ 0OroBop, B rnpegesax
CpOKa ero nencTeus YKJIOHAETCA OT 3aK/lo4YeHNA OCHOBHOIoO Aoroeopa, npnMeHArTCA
npaswWia, npeoycMoTpeHHbIe 014 3aK/I04YeHNA obs3aTenNbHbIX 0OroBopoOB.

MpenBapuTesbHbIA OOrOBOP HEOOXOAMMO OT/IMYATL OT COrJIalleHNn 0 HAMEPEHUSAX,
NMELWMX MECTO Ha MPakKTUKe. B yKa3aHHbIX COrnaleHnsx 0 HAMepeHusax NunLlb
hrKcupyeTcsi )KenaHme CTOpoH BCTYNUTb B OyAyLlemM B IOrOBOPHbIE OTHOLLEHUS.
OAHaKo CaMo corfalleHne 0 HaMePEHUAX He NOPOXKAAET KaKUxX-n1mbo npas u
0643aHHOCTEN Y CTOPOH, €C/IN B HEM He YCTaHOBJIEHO UHOe. 103 TOMY 0TKa3 0[1HOIro U3
Y4YaCTHUKOB COrJlalleHNsi 0 HAMepPEeHUSAX 3aKJIIYNTb NMPeayCMOTPEHHbIA TakKUM
corjlalleHnem O0roBop He BAeYeT O/ HEro Kakux-nnmbo npaBoBbIX MOCAeACTBUN U
MOXKeT TOJ/IbKO MOBJINATbL Ha ero AeJsIOBYI0 penyTauuio.

3.2. loroBopsbl B NOJZIb3y UX YY4AaCTHUKOB U O,0roBOpbLI B
noJib3y TpeTbUx JuL,

[JaHHble 0OroBOpPbLI Pa3INYaTCA B 3aBUCUMOCTU OT TOI0, KTO MOXXeT Tpe6OBaTb
NcnoJsiHeHWA Aorosopa. Kak npaBunsio, LOrOBOPbLI 3aK/104YaloTCA B MNOJIb3Y UX YY4aCTHUKOB,
n npaBo TpeﬁOBaTb NCMNOJTHEHNA TaKNX OOroBopoB NMPUHaOJIEXNT TOJIbKO UX
y4YaCTHMKaM. BMecTe ¢ TeM BCTpe4dalTCa N A0roBOPbI B MOJb3Y JINL, KOTOPbIe He
MPUHNMaNN y4aCTUA B X 3aKJIOYEHNN, T. €. OOroBOPbLI B NOJIb3Y TPETbUX NNL[6].

B cootBeTcTBUK CO CT. 430 'K 0OroBopoM B MoJib3y TpeTbero anua npu3HaeTcs
O0roBop, B KOTOPOM CTOPOHbI YCTAaHOBUAN, YTO AOJIKHUK 0653aH Npon3BecTun
NCMOJIHEHME He KpeauTopy, a YKa3aHHOMY WJIN He YKa3aHHOMY B IOFOBOpe TpeTbeMY
vy, nmetroulemy rnpaso TpeboBaTb OT O0J/IXKHMKA UCMOIHEHUSA 0693aTeNbCTBa B CBOKO
nonb3y. Tak, ecnm apeHOaTop 3aKJ/1K4YMa LOroBOpP CTpaxoBaHUA apeH40BaHHOIo
MMyLLEeCcTBa B NOJIb3y ero cobcTBeHHUKa (apeHaonaTtens), To npaso TpeboBaHus
BbIMJ1aTbl CTPaxXx0BOro BO3MeLLeHNs Npu HaCTYMJIEHUU CTPaxoBOro cay4das npuHagne>xuTt
apeHgonaTesito, B NoJib3y KOTOPOro M 3aKJIl0YeH O0roBop CTpaxoBaHus. 1 TONIbKO B TOM
c/lyyae, Korga TpeTbe /MU0 0TKa3asioCb OT NpaBa, NpeaocTaB/IeHHOro eMy o 4orosopy,
KpeanTop MOXXeT BOCMNOJIb30BaTbCA 3TUM MNMPaBOM, €CJ/I 3TO He MPOTUBOPEYNT 3aKOHY,
WHbIM MPaBOBbIM aKTaM N A0rosopy. Tak, B NpuBeLeHHOM NMpumMepe apeHaaTop,
3aKJII04YMBLUMK O0OroBOP CTpPaxoBaHUSA B NOMb3y apeHaonaTens, TOJIbKO B TOM C/lyyae



BnpaBe TpeboBaThb BbiMaThl EMY CTPAXOBOro BO3MELLEHUS, KOraa rnocsegHnin 0TKa3ancs
OT NpaBa Ha ero noJjiy4yeHne. BmecTte c TeM B caMOM [0roBope MoryT 6biTb
npenycMoTpeHbl UHble MOCIeACTBUS OTKasa TPeTbero sinua oT NpUHaasiexallero eMmy
npaBa TpeboBaHMs. Hanpumep, B NpnBeAeHHOM Bblllie NMpUMepe B 0roBope
CTpaxoBaHMA MOXeET ObITb MPeayCMOTPEHO, YTO B CJ/ly4ae OTKa3a apeHaonaTensa ot
NnoJlyYeHns CTPaxoBOro BO3MELLEeHNS NocsieflHee apeHaaTopy He BbinaaymBaeTcs. VHble
nocneacTBmns MoryT ObITb NPenyCcMOTPEHbLI U 3aKOHOM. HanpuMep, B COOTBETCTBUA C
NEeNCTBYIOWNM 3aKOHO4ATE/IbCTBOM MO AOrOBOPY JIMYHOIO CTPaxoBaHUA Ha Ciy4val
CMepTn B NOJb3y TPETbEro nLa, NPy HaCTYMJeHU CTPaxoBOro cjiyvyas — CMepTH
3aCTPaxo0BaHHOIO rpakgaHnHa — nocsegHuin, pasyMeeTcs, He MoXXeT TpeboBaTb
BbIMJIaThl CTPAXOBOIr0 BO3MELLEHWS Aa)kKe B TOM CJlyvyae, ec/im TpPeTbe JIML0 0TKa3asocCh
OT 3TOro npasa.

Ecnn nHoe He NpefyCMOTPEHO 3aKOHOM, MHBbIMU NPAaBOBbLIMM aKTaMu UM LOrOBOPOM, C
MOMEHTa BbIpa)XeHUs TPeTbUM JNLOM O0JIXKHUKY HaMepeHUs BOCMNOJ/Ib30BaTbCA CBOUM
MpPaBoOM MO AOroBOPY CTOPOHbLI HE MOTYT pacToOpraTbh WK U3MEHSATb 3aKIOYEHHbLIN NMI
norosop 6e3 cornacma TpeTbero nnua (m. 2 cT. 430 IMK).

YKa3aHHOe npaBu/io BBEOEHO B LeNSX 3alMUTbl MHTEPECOB TPEeTbEro nuya, KoTopoe B
CBOEWN X03ANCTBEHHOWN AEATENbHOCTU MOXXET pacCYNTbiBaTb Ha UCNOJIb30BaHME TOrO
rnpaBa, KOTOPOE OHO MOJIY4K1JI0 NO AOrOBOPY, 3aKJIIOYEHHOMY B €ro nosib3y. MNoCcKoNbKy
N3MEHEeHMEe NN pacToOp>XXeHne A0rosopa, 3aKJ/II04YEHHOro B NOJb3y TPEeTbero Anua,
MO>XeT MOCTaBUTb B 3aTPyAHUTENIbHOE NOJIOXKEHNE TpeTbe NNL0, pellnBLLee
BOCMOJ1b30BaTbCS NMpPeaoCTaB/IEHHLIM €My MPaBOM, eNCTBYlOULEE 3aKOHO4ATEbCTBO
rnepekpbiBaeT BO3MOXKHOCTb NpeKpaLlleHnsa Nam naMeHeHns cogep>XaHns 3Toro npasa
rnocJsie Toro, Kak TpeTbe NNL0 Bbipa3nio AOJIKHUKY CBOE HaMepeHMe BOCMNOJ/Ib30BaTbCA
3TUM MPaBOM.

YKa3saHHOe npaBu/io NpUMeHAeTCA, eCcsiv MHOe NMPaBusio He NpegyCcCMOTPEHO 3aKOHOM,
WHbLIMW NPaBOBbIMN aKTaMu UM LOrOBOPOM. Tak, B COOTBETCTBUU €O CT. 59—61 YcTaBa
»Kene3HbIX A0POor AOroBOp NMEPEBO3KU, 3aK/0HaEMbIN MeX Ay rpy300TrpaBuTenem 1
»Kene3Hom Joporon B nosb3y rpy3onosyyaTtens, MoXeT bbiTb naMmeHeH 6e3 cornacuns
rpysonony4vaTtenia fa>ke B TOM Cjly4ae, eCcnuv rpy3sonosiydyaTenb Bblpa3u XesaHue
BOCMOJ1b30BaTbCs MPaBOM, BO3HUKLUMM Yy HEr0 NO JOrOBOPY NMEepPeBO3KMU.

[Oo/HKHUK B AOroBope, 3aK/II04EHHOM B MOJIb3y TPEeTbero avua, Bripase BblABUraTb
npoTuB TpeboBaHUA TpPeTbero Jnua BoO3pa>KeHns, KoTopble OH MOr Bbl BbIABUHYTb
npoTme kpeauTopa (n. 3 cT. 430 IK). Tak, ecnu rpysonony4daTtenb npegbasnaseT K
nepeso34uky TpeboBaHMe 0 HEHaJ1eXallleM KavyecTBe A0CTaB/IeHHOrro rpysa,



nocnenHnin BrnipaBe CCbIIAaTbCS HA TO, YTO KAYeCTBO rpy3a yXyALWWNAoCh No BUHE
pPaboTHNKOB rpy300TNpPaBUTENS, OCYLLLECTBAABLUNX €r0 NOrpy3Ky.

OT [OroBOPOB B MOJIb3y TPETLErO SNLA CeayeT OT/IMYaTb A0roBOpbl 06 NCNOSIHEHUN
TpeTbeMy nuuy. lNMocnegHne He NPeaoCTaBASAOT TPETbEMY JINLY HUKAKUX CYOBEKTUBHbIX
npa.. Mo3ToMy TpeboBaTb NCMOSIHEHNA TAaKUX AOrTOBOPOB TPETHLE JINLLO HC MOXXET.
Hanpumep, npn 3akNo4eHnn Mexay rpaxjaHuHOM 1 Mara3mHOM AoroBopa KynJu-
npoAaku nofapka C BpyYEHUEM ero MMeHUHHUKY NnocnenHnin He Bnpaee TpeboBaTb
MCNOJIHEHMS AaHHOro goroBopal7l.

3.3. B3aMMHble ¥ OQHOCTOPOHHUE AO0roBOPbLI

B 3aBMCMMOCTN OT XapakTepa pacrnpenesieHns npas n obsasaHHOCTEN Mexay
y4YaCcTHMKaMn BCe A0roBOpbl AeNATCA HA B3auMHble U 0AHOCTOPOHHUE. O4HOCTOPOHHNI
[0roBOp NOPOXAaeT y OAHOM CTOPOHbI TOJMIbKO Npaga, a y APYron — TOJNbKO
o653aHHOCTN. [103TOMY «TOJIbKO OZ1HA U3 CTOPOH 0b6A3aHa COBepLUNTL onpeaesieHHble
[EeNCTBNA B NOJIb3y APYrONn, a NoCneHAs MeeT K Hel Nnwb npaBo TpeboBaHUA».

Bo B3aMMHbIX AOroBopax Ka)kaas CTOpoHa npuobpeTaeT npaBa 1 06593aHHOCTY Mo
OTHOLLUEHUIO K APYron cTopoHe. 1o TakoMy AOroBOpYy «KakAaas CTOPOHa cyMTaeTca
NOJIKHMKOM B TOM, 4TO 0b6si3aHa caenaTh B MOJb3y APYro CTOPOHbLI, U 0AHOBPEMEHHO
KPeaMTopoM B OTHOLLEHUWN TOrO, YTO MMEET NpaBo TpeboBaTb».

BOMbLWMHCTBO AOrOBOPOB HOCUT B3aUMHbIN XapakTep. Tak, Mo AOroBopy Kyrnan-npoaaku
npofasel, npuobpeTaeT npaBo TpeboBaTb OT MOKynaTesns yrnjaTbl AeHer 3@ NPOLaHHYI0
Belb N 0AHOBpPeMeHHO 0653aH NepefaTb 3Ty Bellb NMokynaTento. NokynaTenb, B CBOIO
o4vyepenb, npmobpeTaeT npaBo TpeboBaTb Nepegayvn emy NpoaaHHOW BeWwM n
ofHoBpeMeHHO 06a3aH 3ani1aTuUTb NPOAaBLY MNOKYMNHYO LeHy. BmecTe ¢ Tem
BCTpeYaloTCcs N OAHOCTOPOHHME [OroBOpbI. HanpumMep, 0 AHOCTOPOHHUM ABAAETCSH
[0roBop 3aMMa, NOCKOJIbKY 3auMoaBeL, HafenseTcs no 3ToOMy AOroBOpy NpaBoM
TpeboBaTb BO3BpaTa A0JIra U He HeceT Kaknx-nnmbo obszaHHOCTEN Nepen 3aeMLLMKOM.
NMocnegHun, HaobopoT, He NpnobpeTaeT HUKAKUX NpPaB MO AOroBOPY U HECET TOJIbKO
06A3aHHOCTb MO BO3BpaTy AOJra.

OQHOCTOPOHHME A0roBOPbl HEO6XOAMMO OTNINYATL OT OAHOCTOPOHHUX CAENOK.
MocnegHue He OTHOCSATCS K JIOrOBOPaM, Tak Kak A1 UX COBEpLUEeHUs He TpebyeTcs
cornaweHunst CTOPOH, a A0CTAaTOYHO BOJIEN3BABNEHUS OHON CTOPOHBI.



3.4. Boame3aHble n 0e3Bo3Me3aHble O0roBopbl

[aHHble BUAbl OrOBOPOB Pa3/INYaAOTCSA B 3aBUCMMOCTW OT OMNOCPEAYEMOro JOrOBOPOM
XapaKTepa nepemMelleHns MmaTepuanbHbix 61ar. BoamesaHbIM NpU3HaeTCs 4OroBop, No
KOTOPOMY MMYLLIECTBEHHOE NpeaoCcTaB/ieHNe OHOW CTOPOHbI 06yC/IOBNMBAET BCTPEYHOE
NMyLLECTBEHHOE NpeaoCcTaB/ieHNe OT APYron CTOPOHbI. ECn «oaHa CTOPOHa A0JIKHa
MoOJly4YUTb MAATY UM NHOE BCTPEYHOE BO3ME3HOEe NpeaoCcTaB/IEHME 3a UCMOJIHEHNE
cBounx obs3zaHHOCTEN>.

B 6e3B03Me34HOM OOrOBOpPE MMYLLLECTBEHHOE NpeaoCTaBIeHNE MPON3BOANTCA TOJIbKO
OLHON CTOPOHOM 6€e3 NoNy4YeHNs BCTPEYHOr0 MMYLLECTBEHHOr0 NpeaoCcTaB/eHns oT
OPYron CTOPOHBI.

KabanknH A. cH4MTaeT, 4TO B YCJI0BUSX Nepexona K pbiHKY 60bLWNHCTBO JOrOBOPOB
ABNAETCHA BO3Me34HbIMU. TaK, 4OrOBOP KYMIN-NPOAaKM — 3TO BO3Me34HbI JOroBOp,
KOTOpPbIN, B MpuHUMNe, 6e3B03Me34HbIM ObITb HE MOXKET([8].

HoroBop gapeHuns, HaobopoT, Mo CBOEN PUANYECKON Npupoae — 6e3Bo3Me3aHbIN
O0roBop, KOTOPLIN, B NpUHLKMNE, HE MOXET ObITb BO3ME34HbLIM. HEKOTOpPbIE XKe A0r0BOpbLI
MOryT 6bITb Kak BO3Me34HbIMU, Tak 1 6e3Bo3mMe3gHbIMU. Hanpumep, A0OroBOp NOPYyYeHUs
MOXXEeT BbITb U BO3Me34HbIM, €C/IN MOBEPEHHbIN MOoJsly4aeT BO3Harpa>kaeHue 3a
OKa3aHHble ycnyru, n 6e3so3me3sgHbiM, eC/IM TaKOro Bo3Harpa>kaeHus He
BblN1la4ymeaeTca (cT. 972 INK).

Mo3TOMYy B 3aKOHe onpejiesieHo, YTO «[A0roBop npeanosiaraeTcs BO3Me3AHbIM, €C/in U3
3aKOHa, UHbIX NPABOBbLIX aKTOB, @ TaKXXe CYLLeCcTBa UM CoOAep>XXaHNa NOoroBopa He
cnegyeT NHoe».

BONbLUIMHCTBO NOrOBOPOB HOCAT BO3ME3AHbIN XapakKTep, YTO COOTBETCTBYET Npupoae
06L1eCTBEHHbIX OTHOLLEHWUI, PETrYINPYEMbIX FPaXKAAaHCKUM npaBoM. 1o 3Toi xe
npu4nHe n. 3 cT. 423 MK ycTaHaBAMBaET, YTO AOrOBOP NpeanonaraeTcs BO3Me3AHbIM,
€CJZIN N3 3aKOHA, WHbIX NPABOBbIX aKTOB, COAEPXKAHMS UM CyLLEeCcTBa AOroBoOpa He
BbITEKAET MHOoe,

3.5. CBoboaHbIe n ob0sA3aTesNibHble A,0roBOPbLI

Mo OCHOBAHMSM 3aKJIlOYEHMWS BCE AOrOBOPbLI AeNATCa Ha cBoboAHbIE 1 0bsi3aTeNbHbIE.
CBoboaHble — 3TO TaKne O0roBopbl, 3aK/l0YEeHNE KOTOPbIX BCELIENO 3aBUCUT OT
YCMOTPEHUS CTOPOH. 3aKJitoveHMe xe obsi3aTeNbHbIX J0r0OBOPOB, KaK 3TO cienyeT u3



CaMOro Ux Ha3BaHus, aBnseTcsa oba3aTeNlbHbIM 418 04HOW UM 0benx CTOPOH.
BONbLWMHCTBO AOrOBOPOB HOCUT CBOBOAHBLIN XapakTep. OHKM 3aK/I04YaOTCA MO XKEeNaHULO
06enx CTOpoH, 4TO BMNOJIHE COOTBETCTBYET NOTPEOHOCTAM Pa3BUTUSA PbIHOYHOM
9KOHOMUKMN. O HAKO B YCJIOBMAX IKOHOMUYECKN pa3BMTOro obuiectsa BCTpeYanTCs U
obsazaTenbHble forosopbl. O6A3aHHOCTb 3aKJ/IOYEeHUSA A0roBOpPa MOXKET BblTeKaTb U3
CaMOro HOpMaTMBHOIO aKTa. Hanpumep, B CMNy NPAMOro ykasaHus 3aKoHa B CJlyvyasax
CO3[aHNA IOPNONYECKOro NLa 3ak/oyeHne goroeopa 6aHKOBCKOro cyeTa CTaHOBUTCS
ob6sa3aTenbHbIM Kak OJ19 6aHKOBCKOro yyYpe)xxaeHus, Tak 1 4asa Co34aHHoro
topuanydeckoro nmua (n. 2 ct. 846 INK). KOpuandeckas o6493aHHOCTb 3aK/OYNTb OOMOBOP
MO>XeT BblTeKaTb U N3 aAMUHUCTPATUBHOIO akTa. Tak, BblAa4a MeCTHON
aAMUHNCTpPauMen opaepa Ha »Xunnoe nomeuieHme obasbiBaeT XUINLLHO-
3KCMJlyaTauMOHHY OpraHn3aLnio 3akK1I04YUTb OMrOBOP COLMANIbLHOMO XUANWHOIoO HanMa
C TeM rpa>kgaHMHOM, KOTOPOMY BblflaH OpPraH.

Cpeaun obsizaTesibHbIX 40roBOPOB 0coboe 3HaYeHne nmetoT nybsnyHble 00roBOpbI.
BrniepBble B HAalLEM 3aKOHOAATENbCTBE Ny6ANYHbIA AOroBop Obin NpeaycMoTpeH CT. 426
K. B COOTBETCTBUU C YKa3aHHOW CTaTbel Ny6AnYHbIA IOrOBOP XapakKTepusyeTcs
cnegyoLwnMmn NpusHakamm:

1) O6sa3aTeNbHbIM Y4aCTHUKOM NMy6AMYHOro AOroBopa ABNAAETCSH KOMMepYecKas
opraHmsaums.

2) YKa3aHHas KOMMep4eCKada opraHmn3auna OO0JI>KHa OCYLUECTBNATb OeATe/IbHOCTb MO
npoaake ToBapos, BbINMOJIHEHWIO pa60T NN OKa3aHWIKO yCyr.

3) JaHHasa oesaTenbHOCTb A0JIKHA OCYLECTBASATLCA KOMMEPYECKON OpraHnsaunen B
OTHOLLUEHUWN Ka)KA0ro, KTo K Her obpaTuTCcsa (po3HMUYHaa TOProssas, nepeBo3ka
TpaHcnopTom obuiero Nosb3oBaHUA, YCIYr CBA3M, SJHEProcHabxeHns, MeaAnLMHCKOe,
FOCTUHUYHOE 0OCny>XMBaHmMe n T. n.).

4) NpeomeToM A0roBopa A0JIKHO ObITb OCYLLECTB/IEHNE KOMMEPYECKOW opraHu3aumnen
DesTeNnbHOCTU, yKasaHHOM B N. 2 N 3.

Mpu oTCYyTCTBUN XOTA Bbl OAHON0 U3 YKa3aHHbIX NMPU3HAKOB AOrOBOP He ABJIAETCA
ny6siM4HBLIM N paccMaTpuBaeTCsa Kak cBoOOoOHLIN JoroBop. Tak, ecnu npeanpuatTme
PO3HUYHOW TOProBAM 3aKJKO4YaeT C rpa)KgaHWHOM LOroBOp KynJuv- Npogaku
KaHLEeNApCKUX TOBapoOB, KOTOPbIMU TOPryeT 3TO npeanpusaTmne, To AaHHbIV 40r0BOpP
ansgeTcsa nybnm4yHbiM. ECnm XXe npeanpuaTue po3HUYHOW TOProB/N 3aKJ/o4aeT 40roBop
C ApYyrum npeanpusaTnemM o npojake rnocsegHeMy UsJinwHero Toprosoro obopynosaHums,
TO 3TO - cBOBOAHLIN JOrOBOP, MOCKOJIbKY €ro npeaMeToM He ABNAeTCH AesATesIbHOCTb



KOMMEpPYECKOW opraHn3aunm no npoaake ToBapoB, OCYLLECTBASEMas B OTHOLWEHUN
Ka)k[aoro, KTo K Hen obpaTtuTcal9l.

MpakTuyeckoe 3Ha4YeHne BblaeneHns nyb6nYHbIX 4OrOBOPOB COCTOUT B TOM, 4YTO K
Ny6/IMYHBIM 0,OrOBOPAM MPUMEHSIIOTCA NPaBuia, OTIMYHbIE OT 06X HOPM J0rOBOPHOMO
npaBa. K 4ncny Takux cneumnasbHbIX NpaBua, NpUMeHaeMbiX K Ny6anyYHbIM 4OoroBopaM,
OTHOCSTCSA crepyloLwne:

1) KomMmepyeckas opraHm3aumsa He BNpaBe 0TKa3aTbCsA OT 3aKJloYeHUsa nybanyHoro
[0roBopa npu Haam4ymm BO3MOXKHOCTWN NPeaoCTaBUTb NOTPebnTento CoOoTBETCTBYOLME
TOBapbl, yCAYru, BbINOJHUTL AJ19 HEFr0 COOTBETCTBYOWME paboThl.

2) Mpn HeobOCHOBAaHHOM YKJIOHEHUN KOMMEPYECKOMN OpraHn3aunm oT 3aK/I04YeHNs
nybanyHoro gorosopa Apyras CTOpoHa Bripase no cyay TpeboBaTb 3aKJOYEHUS C HEN
3TOro AOroBopa B COOTBETCTBUU C MONIOXKEHUSAMN, MPUMEHAEMbBIMU MPU 3aKTIOHYEHNN
norosopa B o6a3aTenbLHOM nopsagke.

3) KomMep4yecKasa opraHmsaumsa He BripaBe OKa3blBaTb NnpennovyrteHne o4HOMY uLy
nepeg ApyrnMm B OTHOLLUEHUM 3aKJlo4eHns Nnyban4yHoro Jorosopa, Kpome csiy4yaes, Korja
3aKOHOM WJIN UHBIMW NPaBOBbLIMW aKTaMW LOMyCKaeTCs npefocTaBsieHne NbroT AN
oThesIbHbIX KaTeropumn notpebutenen. Tak, aBTOTPaAHCNOPTHOE NpeanpuaTue,
OCyLLeCcTBJIAIOLLLEeE NepeBO3KY NacCaXMpoB, He BNpasBe OTKa3aTb B NepeBO3Ke 04HOMY U3
NnacCa>XMpoB TOJIbKO MO TOM MPUYUHE, 4TO PabOTHUK 3TOro aBTOTPAHCMOPTHOIrO
npeanpuaTus obelan cBoeMy 3HaKOMOMY OCTaBUTb AJ19 HEro MecTo B aBTobyce.
OnHakKo Takoe npeArnoYTeHne A0oMycKaeTcs, eCc/iv 3TO NpefyCMOTPEHO 3aKOHOM 1N
WHBIM MPaBOBbIM aKTOM.

4) LleHa ToBapoB, paboT n ycnyr, a TakXXe UHble ycsosusa nybam4yHoro goroesopa
yCTaHaB/MBAOTCA OAMHAKOBbLIMU A5 BCeX noTpebuTenen, 3a NCKJIIOYEHNEM CJIYYaEB,
Korga 3aKOHOM N MHbIMW MPaBOBbIMU aKTaMN AOMNYyCKaeTCa npefocTaBieHne Nbrot A4
OTAesNIbHbIX KaTeropuin notpebutenen. Tak, saHeprocHab>xatowas opraHm3aumns He
MOXXET OTNYCKaTb 3NIEKTPOIHEPIr N0 OAHNM NOTPpedbuTensam no ogHOWN LeHe, a opyrum —
no opyron. ickni4eHmne coCTaBNAT Te noTpebntenn, KOTOpbIM SibFOThbl N0 onaaTe
3J/IEKTPO3HEPIr N YCTAaHOBIEHbI 3aKOHOM UM NHBLIM MPaBOBbIM aKTOM.

5) B cnyyvasax, npegyCcMOTpeHHbIX 3aKOHOM, NpaBuTenbLCTBO Poccnmnckon depepaymnm
MOXXEeT n3gaBaTb NpaBuia, oba3aTenbHble A9 CTOPOH MNPU 3aKJOYEHUN U UCMOJIHEHUN
Ny6/INYHBLIX AOrOBOPOB (TUMNOBbLIE AOrOBOPbI, MOJIOXKEHUSA U T. MM.).



6) Ycnosusa nybanyHoro 4orosopa, He cooTBeTcTByoWwMe TpeboBaHuam n. 4 nnan 5,
HUYTOXXHbI.

C NCKOM O NOHYXOEeHUN 3aKN4YNTb I'Iy6J'II/I‘-IHbIVI OOroBop Bripase O6paTI/ITbCFI TOJIbKO
KOHTpPareHT KOMMep‘-IECKOVI opraHmnsaunu, 0683aHHON ero 3aK/4YnTb.

3.6. B3anMocorsnacosaHHble AOroBOpPbl U A0roBOpPbLI
npucoeanHeHUn

Takune 00OroBopbl passinyaoTCs B 3aBUCUMOCTU OT crocoba mnx 3aksoyeHus. MNMpu
3aKJII04EeHNN B3auMOCOrjlaCoOBaHHbIX LOrOBOPOB UX YCJ/IOBUA YCTAaHAB/IMBAOTCA BCEMU
CTOpOHaMu, y4acCcTBYylOLWNMN B gorosope. [Npu 3aKkto4eHnn Xe 40roBopoB
npucoegnHeHus Ux yCcsioBUSA yCTaHaBMBAOTCA TOJIbKO O4HOW U3 CTOPOH. [lpyras
CTOpPOHAa NIMLWEeHa BO3MOXXHOCTU OOMOJIHATbL UM U3MEHATb UX U MOXKET 3aKJIIYNTb TaKOoW
A0roBOp TOJIbKO COrIaCUBLUUCL C 3TUMU YCNOBUAMN (NPUCOEANHUBLLUUCH K 3TUM
ycnosuaMm). B cooteeTctBUmM € n. 1 ¢T. 428 N'K 4OroBOpoM NpucoeanHeHns rnpu3HaeTcs
[0roBop, YC/IOBUSA KOTOPOro onpeaenieHbl 04HOMN N3 CTOPOH B hopMyisipax Uam NHbIX
CTaHOapPTHbIX hopMax U MOraun BbITb NPUHATBI APYFOM CTOPOHON HE MHa4Ye Kak nyTem
npucoeanHeHna K Npensno>XeHHoOMy 00rosopy B uesiom. NpnmepoMm JOrosopos
npucoegnHeHus MOryT CJ/Iy>XUTb A0r0BOPbI MEePEBO3KU, 3aKJIl0HaEeMble XKeJle3HON
[OPOron C KJIMeHTamMun, OroBopbl NpokKaTa, AoroBopbl ObITOBOro noapaga v T.4.

B Npa)KgaHCKOM KoLleKce «He YCTaHOBJIeHbl C/lyqaun U NopsaaoK pa3paboTkm hopMynispoB
N CTaHOAPTHbLIX (POPM AOrOBOPOB, HE NPeAYyCMOTPEHbI TakXXe Kakme-nmbo TpeboBaHma K
opraHusaumsam, paspabaTbeiBaoWnMM OOrOBOPLI MPUCOEANHEHUSA»[10].

MoCKONbKY YCNOBUA [0OroBopa NpUcoegnHeHns onpenenatoTcs ToJIbKO O4HON U3
00roBapmBatoLLNXCA CTOPOH, HEOOXOANMO KaK-TO 3aluLLaTb MHTEepeChl APYron CTOPOHDI,
He NpUHUMalKLWen y4acTue B onpeaesieHnn ycnosum gorosopa. B atux uenax n. 2 cT.
428 'K npegocTaBaseT NpucoeguHMBLLENCS CTOPOHE NpaBo NnoTpeboBaTb pacToOp)XeHUs
NaON N3MEHEeHNS 00roBopa, ecsiv JOroBop NPUCOegUHEHNS XOTH U HEe NPOTUBOPEYNT
3aKOHY N WHbIM NPaBOBbIM aKTaM, HO JIMLWIAET 3Ty CTOPOHY npaB, 06bI4HO
npenocTtaBsigseMbiX MO OMOBOPaM TakKoro BUAa, UCKKYaeT Uian orpaHu4nBaeT
OTBETCTBEHHOCTb APYron CTOPOHbI 3@ HapyweHne obsa3aTenbcTs, MO0 cooepXxuT
apyrue aBHo obpemMeHunTeNbHble A1 NPUCOeaUHUNBLLUENCA CTOPOHbLI YC/I0BUSA, KOTOpPbIE
OHa, NCXO0AS U3 CBOMX PAa3yMHO MOHMMAEMbIX NHTEPECOB, HE NPUHANa 6bl Npy HaNU4YUM y
Hee BO3MOXXHOCTM y4aCTBOBaTb B onpenesnieHnn ycaoBuin gorosopa. Tak, ecniv B
norosope rnpucoegnHeHns yCTaHoBJIeHa OTBETCTBEHHOCTb NPUCOeANHUBLLENCSA CTOPOHbI



B BUAE 3HAYNTEJSIbHOMN N0 CyMMe WTPaHON HEYCTONKN N NCKIIOYeHa Kakaa-nmbo
OTBETCTBEHHOCTb APYron CTOPOHbI, TO MPUCOEANHUBLLAACA K LOrOBOPY CTOPOHA Brnpase
notpeboBaTb MO0 UCKIIOYEHUSA U3 [OrOBOPa YC/IOBU O ee OTBETCTBEHHOCTU, Nnbo
YyCTaHOBJ/IEHMSA COpa3MepHON OTBETCTBEHHOCTU APYron CTOPOHbLI. O4HaKo, eCc/in CTOPOHAa
npucoeguHuNachb K 4OroBopy B CBA3M C OCYLLECTBJIEHUEM CBOEN NpeAnpUHMMaTeNbCKOMN
DeATeNIbHOCTKN, TO NnpenbsaBsieHHoe elo TpeboBaHMe 0 pacToOpXXeHUN NN USMEHEHUN
[0roBopa He NoANeXUT yO0BAeTBOPEHUo, eC/In NPUCoeNHUBLLAACA K Or0BOpY
CTOPOHAa 3Hasa uaun AosHKHa bblna 3HaTb, Ha KAaKNX YC/IOBUAX 3aKJIIOYEH 4Or0BOp.

3aKJslo4YyeHue

C NOHATMEM U YCNOBUSMWU AOFOBOPOB TeCcHenLwmM obpasom cBA3aH Bonpoc 06 nx
Knaccudpukaymn. MNMepsocTeneHHOe 3Ha4YeHMe 4OroBOPOB B rpakgaHCKoMm obopoTe,
NCKJIIOYNTESIbHO LWNPOKOE pacnpocTpaHeHne oaHHOro peHoMmeHa obycnosuan
BKNtOYeHMe B K MHO)XeCTBa OTHOCALWMXCA K HUM HOpM. Cpefu TakKux npaBui
HeobXxoAMMO BbIAENNTb MO MEHbLUEN Mepe ABe rpynmnbl. Bo-nepBbix, 06LiMe NonoXxeHus,
KOTOpble onpenensioT coaep)XaHue oTaesibHbIX BUAOB 4OrOBOPOB, U, BO-BTOPbLIX,
npasuaa 0 TUMax CoOTBETCTBYOWMX Aorosopos. Coobpa3Ho obuime nosoXKeHmnsa o snaax
00roBOpoOB cocpenoTo4eHbl B YacTu nepson MK (npenmyliecteeHHOo B pasgene lli
"Obwasn YacTb 0bA3aTeNbHOro Npasa'"), a yCTaHOBNIEHNSA B TUMNYHbIX A4OrOBOpPax - B
yacTum BTopon K (B pa3zaene IV "OTaoensHbie Buabl 0b6s3atenscrs").

Knaccnukauma porosopos obseryaetT npuMeHeHne onpeneneHHbIX HOPM MMEHHO K
TOMY UM MHOMY TUNy gorosopa. Kpome Toro, oHa gaeT BO3MOXXHOCTb BbIAB/IATb Y4epThl
CXOACTBA U pa3/In4ng NpaBOBOro peryampoBaHnUsa Tex Namn nHblX o0l eCcTBEHHbIX
OTHOLWEHNN, cnocobCTBYeT AasibHENLLEMY COBEPLUEHCTBOBAaHUIO U cCUCTEMaTU3aL NN
3aKOHO4aTeNbCTBa, CAYXUT Lesin NyHwero n3y4yeHns 4oroBopos.
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